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CONCERNI NG PASSENGER  MANI FEST
| NFORVATI ON ( NOTI CE 91-2)

19) BEFC]QE THE R ST T s e
\ DEPARTMENT OF TRANSPORTATIONon rr~ -~
WASHI NGTON, D. C. P g
In the Matter of
ADVANCE NOTI CE OF PROPCSED RULEMAKI NG+ Docket 47383

COMMENTS OF THE
Al R TRANSPORT ASSOCI ATION OF AMERI CA

The Air Transport Association of America submts these
conmments in response to the advance notice of proposed rul emaking
concerni ng passenger manifest information that the Departnent of

Transportation has issued. 56 Fed. Reg. 3810 (Jan. 31, 1991).

The ANPRM asks for coments about the air carrier passenger
mani fest information requirenent set forth in section 203 of the
Avi ation Security I|nprovenent Act of 1990, Pub. L. No. 101-604,
§203, 104 Stat. 3066, 3082-83 (1990). There are three centra
considerations for this rul emaking. First, we strongly believe
t hat passenger manifest information requirements should be
i mposed equally upon U 'S. and foreign airlines. Any disparity in
the treatnment of U.S. and foreign airlines in the rule that
emerges from this proceeding will cause serious diversion of
traffic from U S. airlines, at a tine when they have been
financially devastated. Second, information collection

requi rements must be designed to mnimze passenger processing
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burdens and del ays. Finally, we remain very concerned that the
short period of tinme after an aviation disaster that the |aw
allows an airline to provide a passenger nmanifest to the
Departnent of State will jeopardize the accuracy of the manifest.
Qur experience with aviation accidents is that accurate nanifests
can take significant periods of tinme to produce. The
reconciliation process that is needed to generate a conplete
mani f est can be | aborious. To expect the production of a
conplete manifest within one or three hours, as the |aw requires,

is therefore unrealistic.

I
Passenger manifest information collection will be a
conplicated and expensive undertaking for airlines. However
valuable that information is regarded, neeting the collection

requirement will place great demands on airline resources

These demands will occur in a variety of ways. Both in-
house and computer reservation systens nust be reprogramed.
Intercarrier information exchange procedures nust be devel oped.
Further, CRS, carrier reservation and custonmer service, and

travel agency personnel mnust be trained in new procedures

As discussed nore fully below, airlines cannot be expected
to rely upon airport check-in as the point at which manifest

information is obtained from passengers. Qur facilities cannot
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accommodat e such a concentrated denmand on airline resources. To
the extent possible, manifest information nust be collected

before the passenger's arrival at the airport.

The actual collection of information from passengers wll
add very significant delays in the processing of our passengers.
Qur current estimate is that obtaining the information at airport
check-in will take on average at |east 60 seconds per passenger.
To illustrate the inpact of this added passenger processing tine,
if 200 passengers on a flight had to provide the manifest
information at check-in, that could prolong their processing by a
total of 3 hours and 20 mnutes. Additional processing tinme of
this magnitude woul d appreciably degrade airline service. Such
degradati on would have both operational and conpetitive

i mplications.

The operational inplications would be significant and, at
sonme airports, difficult or inpossible to overcome. |If
confronted with processing delays of the nmagnitude described
above, airlines would seek to augnent personnel, equipnent and
counter space at the airport to aneliorate the del ays.
Unfortunately, at some airports, especially foreign airports,
counter space is at a premum Therefore, expansion of the
check-in areas may not always be acconplishabl e. If a carrier
cannot expand its check-in area, passenger processing delays wll

not be all evi at ed. Passenger inconvenience therefore would be
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quickly translated into conpetitive disadvantage.

A US airline is likely to experience conpetitive
di sadvantage in two ways. First, if foreign airlines are not
subject to the passenger manifest requirenment and its inherent
del ays, the travelling public will regard them as providing a
superior service. No one enjoys waiting in line; this is
particularly so when the nost nenorable part of the wait is being
asked questions that obviously relate to the possibility of an
accident involving the flight on which the passenger is booked.
Second, U S. airlines wll suffer conpetitively if foreign
airlines and foreign travel agents do not transmt to them

mani fest information about passengers with whom they have had a

transaction and whom U.S. airlines will transport. Absent such
advance information, a U S. airline will have to obtain the
information at airport check-in. This wll exacerbate its delays

and make its foreign conpetitor appear nore attractive. A "level
playing field" for U S. and foreign airlines is consequently

i ndi spensable for the continuation of a conpetitive U S. airline

i ndustry.

Qur concern about conpetitiveness is heightened by the
| acerating financial results that we have been experiencing. The

U S airline industry suffered a $2 billion loss in 1990, which

was the greatest financial loss in its history. Thus far in 1991

our international traffic has fallen precipitously. US.
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airlines sinply cannot afford to be at a disadvantage
conpetitively with foreign airlines in an area as significant as

passenger manifest requirenents.

We believe that the contact nane and tel ephone nunber wll
prove to be troubl esone items of information to obtain from
passengers. We expect that sone passengers w il resist providing
such information, for a variety of reasons. The rule issued in
this proceeding therefore should only require that contact
information be sought, not that it be provided. Mor eover, it

shoul d not specify what is an appropriate category of contact.

Since airlines will be required to obtain manifest
information from their custoners, we feel strongly that the
Departnent of State should treat confidentially the information
in a manifest that it receives froman airline. The information
in it should only be provided to famly nenbers of a passenger
Furthernore, nothing in the regulations that DOl issues in this
rul emaki ng should interfere with the historic role that airlines
have played of being primarily responsible for informng next of
kin of an accident involving a famly menber. Airlines have a
very keen sense of responsibility of being the principal contact
in the event of an accident. They have inconparabl e experience
in such matters and accordingly have trained their personnel to
perform that sensitive task. Not hi ng should be done to usurp

their deeply rooted role.
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Finally, the success of the passenger nanifest requirenent
wi Il be dependent upon the active participation of the trave
agency community. At least three-quarters of internationa
journeys are booked through travel agents. Airlines cannot
effectively process at airport check-in great nunbers of
passengers that theretofore have not provided nanifest
i nf ormati on. Since many passengers will have used a travel agent
to obtain their transportation, assuring that travel agents
collect manifest information is essential in order to avoid
overwhelmng airport facilities. Any rule that is issued in this
proceeding therefore should assign travel agents responsibility

in collecting manifest information from passengers who book

t hrough them

'l
Qur responses to the questions raised in the ANPRM foll ow

They are arranged according to the order in which DOl asked them

Definition of aviation disaster. The ANPRM proposes to
define aviation disaster as
an occurrence associated with a U S air carrier's
international operations that takes place between the
time any person has checked in for boarding of a flight
and the tinme all such persons have disenbarked, and
during the tine which any person suffers death or

serious injury, is taken hostage, or the aircraft
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recei ves substantial damage either as the result of
accident or of an unlawful act directed at the aircraft
or its passengers.

56 Fed. Reg. at 3811.

This proposed definition is both too narrow and too broad.
It is too narrow because its applicability is limted to U S. air
carriers. As we stated above, foreign air carriers nust be
required to collect manifest information. Nearly one-half of the
passengers who fly to and fromthe United States do so on foreign
air carriers. U.S. citizens should enjoy whatever benefits the
passenger manifest requirenment provides irrespective of the

nationality of the airline they patronize.

The proposed definition is too broad in several inportant
respects. It would require that an air carrier be prepared to
provi de a mani fest once "any person has checked in for the
boarding of a flight . . . ." (Enphasis added.) That is a
premature and nisfocused onset of the requirement. An air
carrier has no control over a passenger before a flight is
boar ded. Passengers are free to do what they will until that
tinme. Furthernore, the law was clearly intended to respond to
avi ation disasters that occurred overseas. Wth these
considerations in mnd, the requirenent should be restricted to

international flights when they are outside of the United States.
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Some of the triggering events in the proposed definition are
insufficiently related to an aviation disaster. Events that
activate the requirenent to provide a passenger manifest should
be restricted to an aircraft accident that results in death or
serious injury to a passenger, or an act of aircraft piracy
directed at the aircraft.' These criteria nore closely relate
to the term "aviation disaster™ than those in the definition

proposed in the ANPRM.

Data collection and protection. (1) Air carriers and

foreign air carriers should be responsible for obtaining manifest
i nformation. However, they should not be responsible for
verifying the accuracy of the responses that the passenger

provi des. That would be a difficult and very costly undertaki ng.
Such an undertaking would be particularly inappropriate because

t he passenger should be regarded as responsible for his or her
answers. For that reason, if a passenger declines to provide the
nanme and tel ephone nunber of a contact, he or she should not be

refused transportation

! The term "aircraft piracy™ is defined in section 902(i)(2)
of the Federal Aviation Act as

any seizure or exercise of control, by force or
violence or threat of force or violence, or by any
other form of intimidation, and with wongful intent,

of an aircraft within the special aircraft jurisdiction
of the United States.

49 U.S.C. app. §1472(i)(2) (1982).



9
(2) Charter and tour operators, whether they are selling
seats on scheduled or charter flights, should be required to
col l ect passenger manifest information. Simlarly, air taxi
operators and comuter airlines should be required to collect the
i nf ormati on. The category of the operator involved in the
provision of foreign air transportation should not affect the

obligation to collect information

(3) Manifest information should only be required to be
col l ected from passengers who are U S. citizens. The inpetus for

t he passenger nanifest law was a desire to benefit the famlies

of US citizens. Report ' b ' '
Comm ssion on Aviation Security and Terrorism 97-105 (1990) ("the

Report"). In view of that, and the need to mnimze the
substantial burdens that information collection will inpose upon
air carriers, only US. citizens should be subject to the

information collection requirenent.

Restrictions in foreign |laws upon the collection and
di ssem nation of personal information could place carriers
seeking to obtain manifest information overseas in a dilenm
Their adherence to U. S. law and regulations would nmean violating
the law of the nation in which they were collecting the
i nformation. Conversely, obeying the foreign nation's |aw would

require themto disregard U S |aw
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Because of this potentially serious dilemm, and as |ong
recogni zed in section 1102(a) of the Federal Aviation Act and its
predecessor, the regulations that are promulgated in this
rul emaking nust allow carriers to obey any applicable foreign
laws that affect the collection and disseni nation of persona
i nformati on overseas. 49 U.S.C. app. §1502(a) (1982). 1In
addition, the Departnment of State or DOl on a country-by-country
basis should advise carriers of their ability to collect and
transmt passenger manifest information. DOT should not require
that such information be collected at foreign locations until it,

or the Departnent of State, has so advised carriers.

The information collection requirenment should be applicable
to all US. citizens who board the air carrier or foreign air
carrier flight. The category of passenger -- e.g., standby,

nonrevenue, rerouted -- should not affect that requirenent.

(4) Except as noted below, the information collection
requi rement should be applicable to all international flight
segnents. Wiet her the segnment involves transportation between
the United States and a foreign point, or between two foreign

poi nts, the passenger manifest collection requirenment should be

appl i cabl e.

An exception to that requirenment should be made for flights

between the United States and Canada, the United States and
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Mexi co, and the United States and Cari bbean points. Trave
between the United States and Canada, Mexico or the Caribbean has
historically been treated differently than travel involving other
foreign nations. The proximty of those nations, the lack of a
passport requirenent for travel to and from them the comunities
of interest between our countries, and the great volune of
transborder and Caribbean traffic have justified that treatnent.
Simlarly, transborder and Caribbean air travel should be exenpt

from the passenger nanifest regul ations.

Requiring the collection of manifest information from
transborder and Cari bbean passengers would significantly di mnish
the ease which passengers have cone to expect of travelling
between the United States and Canada, Mexico or the Caribbean.
Moreover, requiring that such information be collected would be
very burdensone and expensive for carriers because of the great
nunber of passengers using those services. The character of
transborder and Cari bbean operations would be radically changed

if the information collection requirenent were applicable to

t hem

DOT therefore should exenpt, under section 416(b)(l) of the
Federal Aviation Act, transborder and Cari bbean operations from
any information collection requirenent. Section 416(b)(l)
aut horizes DOT to exenpt any person from the requirenents of

title 1V of the Federal Aviation Act or any rule prescribed



12
pursuant to it, if such relief would be in the public interest.
49 U. S . C. app. §1386(b) (1) (1982). Since the authority for the
passenger manifest requirenment is contained in section 410 of the
Act, which is part of title IV of the Act, DOl has the ability to
grant such an exenption. Ganting it would serve the public
interest because the ease of transborder and Caribbean travel

t hat passengers have enjoyed for decades would not be disrupted.

(5) As we have previously stated, collection of passenger
mani fest information will be tinme-consum ng and | abor intensive.
Passengers will inevitably suffer delays and carriers wll have

to bear significant new expenses because of it.

These shortcom ngs would be elimnated if the Departnent of
State purchased and distributed to carriers automated passport
r eaders. Since 85 to 90 percent of U S. passports are in machine
readabl e format, use of these machines would enable the pronpt
collection from many passengers of their full nanmes and passport
nunmbers, as well as citizenship and date of birth. Any rule that
is promulgated in this proceeding should be conpatible with the
advance passenger information program the U S. Custons Service
and the Inmmgration and Naturalization Service are conducting.
That automated program which uses nachine readers, collects
essential information about international travellers. A related
nmeasure that would prove very useful would be the creation and

mai nt enance by the Departnent of State of a data base containing
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t he passenger information that the |aw requires. Wre such a
data base created and periodically updated, it, in conjunction
with a passport reader program could be called upon to provide

the necessary manifest information alnost instantaneously.

Aut omat ed passport readers are an available, reliable and
efficient facilitator in the processing of internationa
passengers. Bot h governnent and industry have recognized their
val ue. Unfortunately, the U S. Government has not purchased the
necessary equi pnent. Passengers and airlines are about to be the

victine of that indifference to facilitation needs.

W ask that the Departnment of Transportation spur the
government's purchase and distribution of passport readers.
Further delay in that undertaking is unacceptable, especially
when it is juxtaposed against the requirenents contenplated in

t hi s proceedi ng.

(6) The inposition of a manifest information collection
requirement will require reprogranm ng of conputer reservation
syst ens. That effort will require time and absorb resources.
The cost of the effort cannot be satisfactorily estimated unti
there is a nore precise indication of the requirenents that this

rulemaking will inpose on carriers.

The industry intends to devel op procedures to accombdate
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the intercarrier exchange of manifest information. wWe expect
that that devel opnent will begin shortly. In view of this, the
regul ati ons that DOT promulgates in this rul emaki ng should not

deal with this procedural issue.

(7) The airline industry realizes that the information
coll ected from passengers should not be dissemnated to
unaut hori zed recipients. However, we do not believe that such
information should be required to be stored in a segregated

i nformation system

Airline personnel deal daily with passenger data that are
nore sensitive than manifest information described in the Act.
In addition to passenger reservation information, they handle
such sensitive information as the checking account and credit
card nunbers of passengers. Airline personnel are instructed to
restrict their use and dissem nation of such information. In
view of this well-established industry practice of dealing
properly with sensitive data, no additional information
protection neasures for airline personnel should be required in

t hi s rul emaki ng.

(8) _Facilitation. For the reasons that we have previously

described, we anticipate that the passenger nanifest requirenent
wi Il adversely affect passenger processing times. Although

carriers will attenpt to add resources in response to the
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requirement, increasing resources at sone airports will not be
possi bl e. Verification of information in these circunstances

woul d create unacceptable delays in processing times.

(9) Donestic/foreign. (a) The provision of manifest

information by foreign air carriers and foreign travel agents to
U.S. air carriers could becone a very serious issue for US air
carrier operations at foreign locations. Wthout the advance
provi sion of such information, processing tines at those

| ocations may sharply degrade. Such a degradati on woul d have

serious conpetitive effects on U S air carriers.

In light of that potential, we believe that the U S
Covernnent should pronptly negotiate assurances with foreign
governments that foreign air carriers and travel agents wll
transmt to U S. air carriers nmanifest information that they have
col l ected about passengers who will be travelling on U 'S
carriers. Wthout such intergovernmental arrangenments, U. S
carriers may not receive the advance information that they need

from forei gn sources.

(10) There should be a "level playing field"™ for passenger
mani fest i nformation. Both U.S. and foreign air carriers should
be required to collect manifest information for U S. citizens.
The method of collecting the information, however, should be |eft

up to the carrier
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Custons data, and their nethod of collection, are not

conparable to the manifest information required under the Act.

(11) W& have previously expressed in these coments our firm
belief that U S. air carriers will suffer serious conpetitive
harm if foreign air carriers are not subject to the same manifest
information collection requirement as U S. carriers. Today, the
loss by a US. air carrier of one passenger represents | ost
revenue that it sinply cannot afford. Equity demands that the
mani fest collection requirements of US. air carriers and foreign

air carriers be identical.

W believe that a passenger is likely to select an airline

that does not require the contenplated manifest information. W

have two reasons for our belief. First, providing such
information, especially at an airport, wll be tine-consum ng.
Second, provision of such information will not be a pleasant
experience for a passenger, because it will raise the possibility

that the safety of travel on the carrier may not be entirely free
from doubt. W cannot overcone the adverse conpetitive
inmplications of these factors unless identical requirenments are

pl aced upon foreign air carriers.

(12) The passenger manifest requirenent should not be
expanded to include domestic flights. There is absolutely no

| egal authority for such an expansion
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A "bright line" nust be drawn in the regul ations between
donmestic operations and international operations. No flight that
has as its point of origin an airport in the United States and
its point of destination an airport in the United States shoul d
be subject to the passenger nanifest requirement. \Wether the
donmestic flight remains entirely in the United States, operates
briefly outside of it, or overflies another country on its
journey between two U 'S. points should not affect this principle
G herwi se, donestic flights that operate to and from such
airports as Kennedy International Airport in New York, Logan
International Airport in Boston, and Los Angeles Internationa
Airport which for air traffic control or noise-abatenment reasons
are routed over the ocean would be enconpassed in the passenger
mani f est regul ati on. Moreover, donestic flights between Upstate
New York and such cities as Chicago and Detroit which fly through
Canadi an airspace would be included in the coverage of the
regul ati on. No legal or policy justification exists to expand

the regulation's scope to cover such flights.

The inpetus for the inclusion of the passenger manifest
requirement in the Act was a concern for operations involving
foreign points, not donestic operations. The recomendations of
the President's Commi ssion on Aviation Security and Terrorism
about passenger nmanifests were made in the context of the
responsibilities of the Departnent of State, which relate to

accidents that occur to U S. citizens overseas. Report 97-103.
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Thus, the stinmulus for the law's requirenent was entirely

oriented to foreign disasters.

(13) As we have stated previously, transborder and Cari bbean

flights should not be included in this rul emaking.

L1
We urge that the Departnent carefully consider the
conpetitive and airline resource inplications of any proposa

that it issues in this proceeding.

Respectfully submtted,

mes L. Casey

ssistant Generz¢¢20unse1
Air Transport Association
of Anerica
1709 New York Ave., N W

Washi ngton, D.C 20006
(202) 626-4211

February 19, 1991



